G G

Global Legal Group

The International Comparative Legal Guide to:
Telecommunication Laws and Regulations 2012

A practical cross-border insight into
telecommunication laws and regulations

Published by Global Legal Group
with contributions from:

Boga & Associates

Burnet, Duckworth & Palmer LLP
Cugia Cuomo & Associati

Djingov, Gouginski, Kyutchukov & Velichkov
DLA InterJuris Abogados, S.C.

Dr. Norbert Wiesinger, Law Offices
FERAL-SCHUHL / SAINTE-MARIE
Heuking Kiihn Liier Wojtek

Jadek & Pensa

Karanovi¢ & Nikolié¢

Khaitan & Co

LEADCO - Legal Counsel

Mallesons Stephen Jaques

Mori Hamada & Matsumoto
NautaDutilh N.V.

Noble & Scheidecker

Olswang LLP

Pachiu & Associates

Raja, Darryl & Loh

Ritter + Wohlwend Rechtsanwilte AG
Sayenko Kharenko

Moravéevi¢ Vojnovié¢ Zdravkovié in cooperation
with Schoenherr

Shin & Kim

SNR Denton

Squire Sanders

SRS Advogados

Tilleke & Gibbins

Wigley & Company



The International Comparative Legal Guide to: Telecommunication Laws and Regulations 2012

( ; L( ; General Chapters:
1 An Overview of the EU Regulatory Framework - Dr. Christoph Enaux & Blanca Escribano,
Olswang LLP
Global Legal Group
2 Spectrum Trading in the EU and the US - Shifting Ends and Means - Robert B. Kelly &
Contributing Editor Ann J. LaFrance, Squire Sanders 9
Rob Bratby, Olswang LLP | 3 Bridging the Broadband Gap: A Look at Policy Responses in the US and EU - Rod Kirwan
& Todd D. Daubert, SNR Denton UK LLP 16
Account Managers
Monica Fuertes, Dror
Levy, Florjan Osmani,
Oliver Smith, Rory Smith, | Country Question and Answer Chapters:
Toni Wyatt
Y 4 Albania Boga & Associates: Sokol Elmazaj & Artila Rama 20
Sub Edi . .
S‘:Zie Kitggs 5 Australia Mallesons Stephen Jaques: Renae Lattey & Neil Carabine 27
Jodie Mablin 6 Austria Dr. Norbert Wiesinger, Law Offices: Dr. Norbert Wiesinger 34
Senior Editor 7 Bosnia & Moravcevi¢ Vojnovi¢ Zdravkovic in cooperation with Schoenherr: Matija
Penny Smale Herzegovina Vojnovi¢ & Miljan Mimié¢ 41
Managing Editor 8 Bulgaria Djingov, Gouginski, Kyutchukov & Velichkov: Violetta P. Kunze &
Alan Falach Lilia H. Kisseva 47
Deputy Publisher 9 Canada Burnet, Duckworth & Palmer LLP: John E. Lowe & Alicia K. Quesnel 55
George Archer 10 France FERAL-SCHUHL / SAINTE-MARIE: Christiane Féral-Schuhl &
Olivier de Courcel 61
Publisher
Richard Firth 11 Germany Heuking Kiihn Liier Wojtek: Dr. Dirk Stolz & Gerhard Deiters 69
Published by 12 India Khaitan & Co: Asim Abbas & Anish Bhatnagar 76
Global Legal Group Ltd. 13 Italy Cugia Cuomo & Associati: Fabrizio Cugia di Sant’Orsola &
59 Tanner Street Mitchell Broner Squire 83
London SEI 3PL, UK
Tel: +44 20 7367 0720 14 Japan Mori Hamada & Matsumoto: Hiromi Hayashi & Akira Marumo 92
Faxzf“ 207407 5255 15 Korea Shin & Kim: Sung Geun Kim & Ju Bong Jang 100
Email: info@glgroup.co.uk
URL: www.glgroup.co.uk 16 Kosovo Boga & Associates: Sokol Elmazaj & Agron Krasniqi 108
GLG Cover Design 17 Liechtenstein Ritter + Wohlwend Rechtsanwélte AG: Samuel P. Ritter & Raphael Néascher 115
F&F Studio Design 18 Luxembourg Noble & Scheidecker: Gary Cywie & Agnés Mongin-Weiss 122
GLG Cover Image Source 19 Macedonia Moravéevi¢ Vojnovi¢ Zdravkovi¢ in cooperation with Schoenherr: Slaven
Stock Xchange Moravéevié¢ & Andrea Radonjanin 129
Printed by 20 Malaysia Raja, Darryl & Loh: Tong Lai Ling & Roland Richard Kual 136
Information Press Ltd - — - — -
August 2011 21 Montenegro Karanovi¢ & Nikoli¢: Dejan Nikoli¢ & Rastko Petakovié 142
Copyright © 2011 22 Netherlands NautaDutilh N.V.: Paul M. Waszink & Jolize J.R. Lautenbach 149
Global Legal Group Ltd. 23 New Zealand Wigley & Company: Michael Wigley 158
All rights reserved .
No photocopying 24 Portugal SRS Advogados: Octavio Castelo Paulo & Luis Neto Galvao 163
ISBN 978-1-908070-06-7 25 Romania Pachiu & Associates: Remus Ene & Gabriela Ivancu 171
ISSN 1754-0100 26 Serbia Moravéevié Vojnovié Zdravkovi¢ in cooperation with Schoenherr: Matija
Vojnovi¢ & Luka Lopici¢ 181
27 Slovenia Jadek & Pensa: Jure Levovnik 188
28 Thailand Tilleke & Gibbins: David Duncan 195
29 Ukraine Sayenko Kharenko: Nazar Chernyavsky & Orest Matviychuk 202
30 United Kingdom Olswang LLP: Rob Bratby & Purvi Parekh 209
31 USA SNR Denton US LLP: Douglas G. Bonner & Todd D. Daubert 217
32 Venezuela DLA InterJuris Abogados, S.C.: Manuel I. Pulido Azptrua & Anadaniella
Sucre de Pro-Risquez 226
MIX
b fom 33 Vietnam LEADCO — Legal Counsel: Phan Nguyen Toan & Pham Le Tuan 233

FSC rscrcotiras

Further copies of this book and others in the series can be ordered from the publisher. Please call +44 20 7367 0720

Disclaimer

This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice.
Global Legal Group Ltd. and the contributors accept no responsibility for losses that may arise from reliance upon information contained in this publication.

This publication is intended to give an indication of legal issues upon which you may need advice. Full legal advice should be taken from a qualified profes-
sional when dealing with specific situations.

www.ICLG.co.uk



Chapter 10

France

FERAL-SCHUHL / SAINTE-MARIE

Christiane Féral-Schuhl

Olivier de Courcel

1 Framework

1.1 Has France implemented the revised EU regulatory
framework? Summarise the key changes.

France has proceeded to transpose the directives of the first
“telecoms package” with the law no. 2004-669 of 9 July 2004,
relating to electronic and
communication services and the law no. 2004-575 of 21 June 2004
(“LCEN” — Digital Economy Act).

To transpose the last telecoms package, i.e. EC directives no.
2009/140 and 2009/136 of 25 November 2009, a law dated 22
March 2011 authorises the government to legislate by decree
(“ordonnance”) for a period of six months. At the date of writing
(July 2011), a public consultation on the draft legislative decrees is
ongoing, with the target date for adoption 21 September 2011 at the
latest.

communications audiovisual

Once adopted the legislative decrees will specify the operators’
obligations on specific points such as number portability, the
implementation of which will be reduced to one business day; the
limitation of the cases where an administrative authorisation is
required to use radio-electric frequencies to broadcast or receive
signals; or the procedure applicable in the event of violation of the
security of personal data, in order to improve their protection.

1.2 Has France fully implemented the original EU 2003
regulatory framework? Have any proceedings been
brought against France by the European Commission and
if so, for which contraventions?

The two 2004 acts cited above have completely transposed the
previous telecoms package and no procedure is ongoing at the
Commission on this topic. However, the above-mentioned 2009
directives had to be transposed by 25 May 2011. On 19 July 2011
the Commission formally notified France, along with 19 other
Member States, of their obligation to complete this transposition
within two months. This deadline should be able to be met thanks
to the law of 25 March, which authorises the Government to
legislate by order.

1.3 Please give an overview of the different laws and
regulations governing the operation of electronic
communications networks and the provision of electronic
communication services.

The operation of electronic telecommunications networks and the
provision of electronic communications services are governed by

the postal and electronic communications code (CPCE). This code
contains the majority of the legislative and regulatory provisions
applicable to these activities.

Most provisions of the act of 9 July 2004 relating to electronic
communications and audiovisual communications services, cited
above, are contained in the CPCE. This law reformed the overall
legal framework applicable to telecommunications, to the Internet
and audiovisual field and harmonised the legal regime applicable to
the different types of networks.

The Digital Economy Act of 21 June 2004 (LCEN) transposed
directive no. EC/2000/31 of 8 June 2000 on e-commerce and, in
part, directive EC/2002/58, on the protection of privacy in the
electronic communications sector. With a view to creating the
conditions of confidence for Internet service providers and
instigating effective protection for users, it deals with topics such as
the fight against spamming, freedom of online communication to
the public, the protection of exchanges and the amplification of
means of fighting cybercrime.

Moreover, the law no. 78-17 of 6 January 1978 concerns liberties
and data processing aims to guarantee the respect of privacy and
public freedoms in relation to personal data. In the field of
electronic communications, it has provided a framework for the
gathering and processing of this type of data on networks by,
notably, reinforcing information and the right of access of users to
this data.

1.4 Please describe the regulatory framework, in terms of
regulatory authorities and associated agencies, e.g.
national regulatory authority, premium rate regulator,
spectrum allocation body, privacy regulator and national
competition authority.

The authority for the regulation of the electronic communications
and postal sectors (ARCEP) is responsible for regulating the
telecommunications and postal sectors in France. Within the
framework of the CPCE, the mission of this independent regulatory
authority is to ensure the development of effective and fair
competition in the telecommunications sector, for the benefit of
users, territories, employment and innovation.

The national commission on data processing and liberties (CNIL) is
also an independent regulation authority. The data protection act of
6 January 1978 entrusts it with the mission of ensuring respect for
personal privacy and individual and public liberties in the digital
arena.

The national agency of frequencies (ANFR) is a government
agency. It is responsible for coordinating the implantation of radio
stations in France by way of planning, administration and
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inspection missions on the use of frequencies.

The French broadcasting authority (CSA), an independent
regulation authority, is responsible for managing the attribution of
the use of frequencies for use by radio and television services.
Within the framework of the law no. 86-1067 of 30 September 1986
relating to freedom of communication, it plans the frequency bands
used by radio stations and broadcasting channels used by television
operators and grants broadcasting authorisations. With the AFNR,
it participates in the international coordination of the frequencies.
The CSA receives the declaration of audiovisual communication
services broadcast by cable, satellite, Internet, ADSL and other
means.

The Competition Authority, an independent regulation authority,
analyses the functioning of competition on the markets to ensure
compliance with economic public order. It acts to repress
uncompetitive practices and intervenes, at its own initiative or at the
request of plaintiffs, whenever competition comes under attack on
a market, irrespective of the activity involved or the status of the
parties involved (private or public). This authority is called upon to
give opinions on certain analyses made by the ARCEP on the
specific electronic communications market.

1.5  Which principal aspects of electronic communications
regulation fall under the supervision of the national
regulatory authority for electronic communications?

The ARCEP receives declarations from operators within the
framework of a general authorisation. It oversees the development
of effective and fair competition on the relevant markets identified
by the European Commission, analysing these markets and
identifying the operators with significant market power (SMP). It
can impose justified and proportional obligations on the SMP
operators in order to ensure pricing regulation. The ARCEP
administers the attribution of frequency and numbering resources
by applying objective, transparent and non-discriminatory
conditions. It implements the principles of universal service and
determines the amount of contributions paid by the operators in this
respect. The ARCEP settles disputes between operators and has the
power to sanction.

1.6 In order to be properly authorised to provide electronic
communications networks and services, is a registration,
declaration or notification required and if so to whom and
for which purposes? What rules or conditions, if any, may
be attached to a registration, declaration or notification?

1.7  Are any network operators or service providers subject to
rules governing their operations over and above rules and
conditions governing authorisations and imposing SMP
obligations, for example under competition law?

All regulations applicable to operators are derived from their status
as a declared operator. Aside from significant market power
obligations, certain rules apply specifically to certain operators
only, for example the rules relating to the execution of public
service obligations, such as the provision of the universal service.

1.8  Which (SMP) markets have been notified to the European
Commission under Article 7 of the Framework Directive?

The ARCEP analysed the different relevant markets and, after
notification to the European Commission, identified the SMP
operators on these markets as follows:

] retail market for access by the public to the telephone service
from a landline (France T¢lécom; decision no. 2011-0926 of
26 July 2011);

] landline call origination market (France Télécom; same
decision);

] wholesale call termination markets for calls to each
individual network (each landline operator on its network;
same decision);

] wholesale call termination market for voice calls to mobile
phones (Orange, SFR and Bouygues Télécom; decision no.
2011-0483 of 6 May 2011); and

] wholesale call termination market for SMS calls on mobile
networks (metropolitan and overseas operators concerning

their respective individual mobile networks; decision no.
2010-0892 of 27 July 2010).

The Authority notified the European Commission and is preparing

to adopt the decisions concerning the high speed and very high

speed fixed line markets:

] wholesale market for provision of access to the physical
infrastructures making up the local loop (France Télécom); and

] wholesale market for provision of high speed and very high
speed access delivered at an infra-national level (France
Télécom).

2 Authorisation

2.1 What types of general and individual authorisations are
used in France?

The establishment and operation of networks open to the public and
the provision of electronic communications services are free,
subject to the proviso of a prior declaration to the ARCEP (CPCE,
art. L.33-1). A receipt of this declaration is issued within three
weeks.

Operators declared in this way are, then, bound by numerous rights
and obligations, particularly in terms of standards and
specifications for the networks and services offered, quality and
availability, compliance with regulations in respect of health and
the environment, occupation of the public domain, sharing of
infrastructures and local roaming, interconnection and access,
contribution to universal service and payment of taxes, public order
and national defence, confidentiality and neutrality in respect of
transmitted communications. Operators must pay an annual
administration duty, the amount of which is 20,000 euros for
operators whose turnover is above two million euros.

The postal and electronic communications code provides for a
general authorisation for the establishment and operation of
networks open to the public and for the provision of electronic
communication services (telephone service, access to the Internet
and others). This authorisation is not required if the network is
entirely established on a single property.

The use of radio frequencies for the emission or reception of signals
is subject to an individual authorisation of which the ARCEP may
limit the number. With the transposition of the 2009 telecoms
package the field of application of this requirement should be
reduced in favour of a general authorisation (see question 1.1).

2.2 Please summarise the main requirements of France’s
general authorisation.

The general authorisation to establish and operate networks open to
the public and to provide electronic communications to the public is
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subject to a prior declaration to the ARCEP. The requirements
associated with this general authorisation are summarised in
question 1.6 above.

2.3 In relation to individual authorisations please identify their
subject matter, duration and ability to be transferred or
traded.

Individual authorisations relate to the use of radio frequencies
managed by the ARCEP (CPCE, art.L.42-1). These authorisations
define the conditions of use of the frequencies. Their duration
cannot exceed twenty years. Certain authorisations may be
transferred (see question 8.7).

3 Public and Private Works

3.1 Are there specific legal or administrative provisions
dealing with access and/or securing or enforcing rights to
public and private land in order to install
telecommunications infrastructure?

In accordance with the CPCE operators of open networks benefit
from a right of passage on the public road system and the public
networks within the public domain (for example underground pipe
work), except for electronic and communications networks and
infrastructures (CPCE, art.L.45-9). The concessionary or managing
authorities of the non-road public domain can authorise the
operators of open networks to occupy this domain, such an
occupation possibly giving rise to a licence fee.

Network operators benefit from easements on private properties.
These easements are intended to permit the installation and operation
of equipment, including equipment for very high speed landline and
mobile networks. Use of these rights is subject to an authorisation
issued in the name of the state by the mayor. They can be exercised
in the common areas of buildings and housing developments, on the
ground or under the ground of private property not built on, as well as
above properties in the framework of existing installations.

3.2 s there a specific planning or zoning regime that applies
to the installation of telecommunications infrastructure?

Telecoms infrastructures must comply with the general town
planning regulations and, where applicable, local town planning
regulations. Certain infrastructures are subject to formalities, such
as a prior declaration or building permission issued by the
municipal authorities.

The national agency of frequencies (ANFR) coordinates the setting
up of radio stations of all kinds and gives its agreement or its
opinion as the case may be.

On the national level coordination measures have been take to
better organise investments in high speed networks between the
operators, local authorities and the state (for example law no. 2009-
1572 of 17 December 2009 on combating the digital divide). Local
development plans have been put in place in order to better link up
public and private initiatives and avoid infrastructure duplication.

3.3 Are there any rules requiring established operators to
share their infrastructure, e.g. masts, sites, ducts or
cables (i.e. dark fibre)? Are there any proposals to
mandate ‘passive access’ to such basic infrastructure?

Besides the infrastructure-sharing possibly associated with their

interconnection obligations, established operators which operate
very high speed networks in residential buildings must, in
accordance with the CPCE, allow the use of their host infrastructure
in these buildings by other operators.

Without imposing it, the CPCE also encourages the sharing of
passive infrastructures for radio sites (sites, control rooms and
easements, pylons, power supply). Moreover, the ARCEP can
accompany its individual authorisation decisions with the
obligation for the mobile operators concerned to allow the use of
their infrastructures by other operators.

4 Access and Interconnection

4.1 How is network-to-network interconnection and access
mandated?

Every operator of a network open to the public must accept the
requests for interconnection of other operators of networks open to
the public, including those established in other Member States of
the European Union when such requests are made with a view to
providing electronic communication services to the public. A
request for interconnection cannot be refused if justified with regard
to the needs of the requester and the ability of the operator to meet
it. Any refusal of access must be justified. Interconnection or
access is the subject of a private agreement between the operators
concerned, which must be communicated to the ARCEP at its
request.

4.2 How are interconnection or access disputes resolved?

The ARCEP may be referred to by any operator for any dispute
concerning their interconnection or access to their networks. The
authority gives its judgment within four months of the closure of
proceedings. Its decision is justified and it states the fair, technical
and financial conditions under which the interconnection or access
must be ensured. In certain urgent cases the authority may
prescribe interim measures to ensure the continued functioning of
the networks. The authority’s decisions are public and can be
subject to appeal before the Paris appeal court. The appeal is not
suspensive.

4.3  Which operators are required to publish their standard
interconnection contracts and/or prices?

Only operators identified by the ARCEP as having significant
power on the market (see question 1.8) can be required to publish
their interconnection conditions or charges.

4.4 Looking at fixed, mobile and other services, are charges
for interconnection (e.g. switched services) and/or
network access (e.g. wholesale leased lines) subject to
price or cost regulation and, if so, how?

Only the charges for interconnection or access of operators
exercising significant power on the market can be subjected to a
price regulation. This regulation is carried out by the ARCEP in the
context of its analysis of the markets and the means necessary for
establishing effective and fair competition on each relevant market.
For example, the ARCEP can impose on the operators concerned
the obligation to relate their charges to their costs.
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4.5 Are any operators subject to: (a) accounting separation;
(b) functional separation; and/or (c) legal separation?

In a decision no. 06-1007 of 7 December 2006, the ARCEP decided
on the accounting separation of France Télécom. The functional
separation of France Télécom was envisaged by the competition
authority in March 2011 and it is currently being studied by the
ARCEP (30 July 2011). The splitting up of the operator is not on
the agenda.

4.6 How are existing interconnection and access regulatory
conditions to be applied to next generation (IP-based)
networks?

The ARCEP considers that the activated high-speed and very high-
speed wholesale offerings delivered at infra-national level, whether
they are intended to provide wholesale or retail services for
individuals or professionals, belong to the same market. It
considers that it is not necessary to distinguish between those based
on DSL or fibre optic, in IP, ATM or Ethernet. The ARCEP
considers that France Télécom has significant market power over
this market and imposes upon it certain obligations relating to this,
such as the proposal of a wholesale offering for access to local loop
civil engineering infrastructure, that the ARCEP considers essential.
Within the framework of the CPCE, the ARCEP has also been able
to establish a principle of mutualisation applicable to all operators
for the fibre network terminal part.

4.7 Are owners of existing copper local loop access
infrastructure required to unbundle their facilities and if
so, on what terms and subject to what regulatory
controls? Are cable TV operators also so required?

Only the historical operator holds, throughout the national territory,
the copper local loop giving access to subscribers. The unbundling
of this loop is proposed in compliance with European provisions
(“Access” directive). It may be total or partial, in compliance with
the reference offer published by France Télécom. The ARCEP
controls this offering, which it has had modified on several
occasions. Cable operators are not obligated to propose unbundling
on their own networks.

4.8 Are there any regulations or proposals for regulations
relating to next-generation access (fibre to the home, or
fibre to the cabinet)? Are any ‘regulatory holidays’ or
other incentives to build fibre access networks proposed?
Are there any requirements to share passive
infrastructure such as ducts or poles?

The conditions of mutualisation of infrastructure in residential
buildings, for fibre to the home have now been laid down in law
(see CPCE, art.34.8.3). The operator which lays the last mile is
obligated to accede to reasonable access requests, under transparent
and non-discriminatory conditions. This does not give rise to
regulatory holidays.

5 Price and Consumer Regulation

5.1 Are retail price controls imposed on any operator in
relation to fixed, mobile, or other services?

The ARCEP may only impose retail price controls on the universal
service operator and on the operators designated as exercising SMP

over a relevant market. Following a call for bids, France Télécom
was renewed in its role of universal service operator on 1 December
2009. The pricing framework of France Télécom relates to the
interpersonal communications of those having signed up to the
universal service. Since 2008 the pricing obligations imposed on
France Télécom as an operator exercising significant influence over
the retail markets have been lifted. Moreover, regulation no.
717/2007 of the European Parliament and Council dated 27 June
2007 establishes a framework for retail prices of intra-Community
roaming services (voice, SMS, data). This regulation is currently
being renewed.

5.2 Is the provision of electronic communications services to
consumers subject to any special rules and if so, in what
principal respects?

The Consumer Code establishes a certain number of rules specific
to the provision of electronic communication services to
consumers. In short, these rules relate to the general information
obligation incumbent on operators, the minimum commitment
period required, the reimbursement of advances and deposits, and
they also provide the framing of cancellation fees and notice
periods.

The CPCE also contains provisions on this topic, relating, for
example, to the right to keep a number, the right to be listed or not
in subscriber directories and the right to a detailed invoice. Within
the framework of the CPCE, it is the duty of the minister
responsible for electronic communications and the ARCEP to
ensure a high level of consumer protection, thanks notably to the
provision of clear information on prices and conditions of use of
electronic communications services accessible to the public. In this
respect, the ARCEP insists on the necessary transparency of offers
and the facility for consumers to change supplier.

6 Numbering

6.1 How are telephone numbers and network identifying
codes allocated and by whom?

The telephone numbers or blocks of numbers and prefixes are
attributed by the ARCEP to operators according to a national
telephone numbering plan established and administered by the
authority.  This attribution must be done under objective,
transparent and non-discriminatory conditions. In exchange,
operators must pay an annual duty.

6.2  Are there any special rules which govern the use of
telephone numbers?

The ARCEP ensures the effective use of the telephone numbering
resources. It may withdraw resources that are not used within the
year in which they are made available. The CPCE also determines
the rules allowing for the provision and transfer of numbers
between operators.

6.3 How are telephone numbers made available for network
use and how are such numbers activated for use by
customers?

In compliance with the “authorisation” directive, the attribution of
a numbering resource is subject to the individual decision of the
ARCEP for the benefit of operators making such a request for this.
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The requests are processed according to the administration
regulations of the national numbering plan.

6.4 What are the basic rules applicable to the ‘porting’ (i.e.
transfer) of telephone numbers (fixed and mobile)?

Subscriptions which allow for a change in landline or mobile
operator without changing either telephone number or installation
area or geographical installation area, as the case may be, must be
offered at a reasonable rate. The change must be made within ten
days of the client’s request addressed to the new operator (see
question 1.1, however).

7.1 What are the main rules governing the bringing into
France’s territorial waters, and the landing, of submarine
cables? Are there any special authorisations required or
fees to be paid with respect to submarine cables?

The installation and connection of submarine cables in territorial
waters may only be done by or for operators registered with the
ARCERP (see question 2.1). These actions require the authorisation
to use the public domain, which involves the payment of occupation
fees.

8.1 s the use of radio frequency spectrum specifically
regulated and if so, by which authority?

8.4 How is the installation of satellite earth stations and their
use for up-linking and down-linking regulated?

The authorisation to use satellite frequencies is subordinated to the
justification, by the requesting party, of its capacity to control
broadcasting from all radio stations, including terrestrial stations,
and specifies the conditions of connection to the network’s stations.
Moreover, the installation of terrestrial stations may be subject to a
prior declaration or to a building permit from the municipal
authorities (see question 3.2).

8.5 Can the use of spectrum be made licence-exempt? If so,
under what conditions?

For low power, small range systems a general authorisation regime
allows for free utilisation of the frequencies but with no guarantee
against interference (e.g. for WiF1i).

8.6 If licence or other authorisation fees are payable for the
use of radio frequency spectrum, how are these applied
and calculated?

The use of frequencies requires payment of an annual domain
licence fee for the provision of radio frequencies and an annual
administration fee intended to cover the administration costs of the
radio frequency spectrum and the utilisation authorisations. The
provision fee is calculated on the basis, notably, of the width of the
band attributed and the surface area of the territory covered. The
administration fee is calculated by reference to the surface area of
the territory covered as a ratio of the surface area of the
metropolitan territory.

The use of radio frequencies constitutes an exclusive mode of
occupation of the state public domain. The Prime Minister
determines the frequency bands which he himself administers (for
the purposes of national defence and public security), the
administration of which he entrusts to the ARCEP (to enable either
the emission or both emission and reception of signals) or the
French broadcasting authority (CSA) for televised programmes).
These authorities have recourse, in certain cases, to the national
agency of frequencies (ANFR) for the administration and
supervision of the frequencies under their responsibility.

8.2 How is the use of radio frequency spectrum authorised in
France? What procedures are used to allocate spectrum
between candidates - i.e. spectrum auctions, comparative
‘beauty parades’, etc.?

8.7  Are spectrum licences able to be traded or sub-licensed
and if so on what conditions?

The list of frequencies or frequency bands, the utilisation
authorisations of which may be transferred, is decided by the
minister in charge of electronic communications. If a project relates
to a frequency used for the exercising of public service missions or
granted within the framework of a call for bids, the transfer is
subject to the approval of the authority. The other transfer projects
are notified to the authority which may oppose it. The ARCEP has
a period of six weeks in which to give its opinion on the transfer
project and three months in the event of an approval request.

Frequencies are attributed over time in reply to requests provided
that the bands are available. For rare frequencies, selection
procedures are used, i.e. comparative submission and auctioning
(CPCE, art.L.42-2) (see also question 8.5).

8.3 Are distinctions made between mobile, fixed and satellite
usage in the grant of spectrum rights?

For each frequency or radio frequency bands, the attribution of
which has been entrusted with it, the ARCEP determines the type of
equipment, network or service to which the use of the frequency or
the frequency band is reserved. For rare frequencies, the conditions
and the procedure of attribution are stipulated by the minister for
telecommunications at the proposal of the ARCEP in compliance
with the CPCE (see question 8.2).

9.1 Are operators obliged to retain any call data? If so who is
obliged to retain what and for how long? How are data
protection (privacy rules) applicable specifically to
telecommunications implemented in France?

Electronic communications operators may hold, process and retain
call data and other personal data relating to the users, provided they
comply with the provisions of the law of 6 January 1978, relating to
the protection of personal data. Consequently, they must destroy or
render anonymous all data relating to the traffic. By way of
exception, in order to allow for the pursuit of criminal offences or
the protection of intellectual property rights, these actions may be
postponed by one year for certain technical data. They may also be
postponed for reasons of invoicing and payment of electronic
communications services. Under certain conditions operators may
also process data relating to traffic to commercialise their own
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services or value-added services or process location data. However,
under no circumstances may they relate to the content of
correspondence exchanged or information consulted within the
framework of electronic communications.

9.2 Are operators obliged to maintain call interception (wire-
tap) capabilities?

to networks open to the public and other operators.

Telecommunications legislation does not affect the content of
communications or, therefore, the content of services provided over
the Internet. = These services, known as “online public
communication services”, are, for the most part, governed by the
LCEN (see question 1.3).

Operators must use the means necessary to intercept calls in
compliance with law no. 91-646 of 10 July 1991 on correspondence
confidentiality (CPCE, art.D.98-7). In this respect, they must
designate qualified agents to carry out the material interception
operations. The government grants remuneration in exchange for
these obligations.

9.3 What is the process for authorities obtaining access to
retained call data and/or intercepting calls? Who can
obtain access and what controls are in place?

The law of 10 July 1991, on the confidentiality of correspondence
emitted by way of electronic communications, lays down the
conditions under which the authorities may access this type of data.

For so-called “administrative” interceptions an authorisation must
be granted by a written, justified decision made by the Prime
Minister or his authorised representative, in reply to a written and
justified proposal by the defence minister, the minister of the
interior or the minister for customs, or their authorised
representatives. The authorisation must not last more than four
months. The recording must be destroyed within a period of ten
days. The material interception operations are placed under the
authority of the minister for electronic communications and the
supervision control of a national security interceptions supervisory
commission. An annual limit is placed on the number of
administrative authorisations.

In the penal area, the examining magistrate (“juge d’instruction”)
may, with respect to crimes subject to an imprisonment sentence of
two or more years, call for the interception, recording and
transcription of correspondence made by way of electronic
communications. These operations shall be carried out under the
magistrate’s authority and control. This decision is written but is
not subject to any right of review.

10  The Internet

10.1 Are conveyance services over the internet regulated in
any different way to other electronic communications
services? Which rules, if any, govern access to the
internet at a wholesale (i.e. peering or transit) and/or retail
(i.e. broadband access) level? Are internet service
providers subject to telecommunications regulation?

The electronic communications services governed by the CPCE
include access to the Internet in the same way that they include
access to other types of data transmission networks. Internet access
and IP transmission are not, however, subject to separate regimes.
However, regulation of the sector secks to promote the development
of landline and mobile networks towards high speed and very high
speed (FTTH) throughout the entire territory and this relates, first
and foremost, to Internet usage.

As they intervene in the emission, receipt and transmission of signals
constituting electronic communications, Internet access providers
(ISP) are considered to be operators. They must thus be registered
(see question 2.1) and benefit from access and interconnection rights

10.2 How have the courts interpreted and applied any
defences (e.g. ‘mere conduit’ or ‘common carrier’)
available to protect telecommunications operators and/or
internet service providers from liability for content carried
over their networks?

According to the CPCE, a provider of access to an electronic
network (including the Internet) or a person providing a content
transmission activity on such a network may not be held liable,
before the courts, for this content, except for cases where it is the
originator of the disputed transmission request, it selects the
addressee of the transmission, or it selects or modifies the content
subject to the transmission (CPCE, art.L.32-3-3). The courts have,
on several occasions, exonerated access providers of all liability in
respect of content. ISP activity does not, in other words, give rise
to judicial debate on this point.

Yet, the legislator tends to enlarge the scope of responsibility of
Internet Access Providers. For a short while now, they have been
under the obligation to restrain access to certain websites without
being bound to rely on a judicial decision (e.g. with respect to
websites disclosing child pornography).

10.3 Are telecommunications operators and/or internet service
providers under any obligations (i.e. provide information,
inform customers, disconnect customers) to assist
content owners whose rights may be infringed by means
of file-sharing or other activities?

Since law no. 2009-669 of 12 June 2009, aiming to promote
broadcasting and protection on the Internet, Internet access
providers are obligated to inform their clients, within the
framework of contracts signed with them, of various aspects such as
the obligation of vigilance which is incumbent on clients, the
existence of a legal cultural content offering and the means of
securing connections. The information also relates to the legal
sanctions that may apply in the event of violation of copyright and
performing rights.

To implement these provisions an independent administrative
authority has been created, the Supreme Authority for the
Broadcasting of Works and the Protection of Rights on the Internet
(“Haute Autorité pour la Diffusion des (Euvres et la Protection des
Droits sur Internet or “HADOPI”). In conjunction with the ISPs
and in a graduated approach, this authority identifies those
responsible for offences and, firstly, sends them an initial
recommendation; if the failing reoccurs within six months, it sends
them a new recommendation, possibly with acknowledgement of
receipt; if the failing reoccurs within twelve months, the HADOPI
may refer the matter to the courts to order the ISP to suspend the
client’s access to the Internet for a period of between one month and
one year.

10.4 Are telecommunications operators and/or internet service
providers able to differentially charge and/or block
different types of traffic over their networks? Are there
any ‘net neutrality’ requirements?

The CPCE does not prohibit differential processing of
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communications, notably in terms of charging, if it is based, for
example, on the geographic location or the operator of the party
called, provided that this processing does not involve any
appreciation of either the nature or the content of the
communications in question. As regards the contents of
communications, the LCEN (see question 1.3) states as a principle
that Internet service providers are not subject to a general obligation
to monitor the information that they transmit or store nor to a
general obligation to research the facts or circumstances revealing
illegal activities. On the contrary, these providers may not take
action to suspend an online communication service until a court
orders them to do so, in order to put an end to the harm caused by
content made available online. This reflects the principle of
independence of content (online public communications services),
as opposed to the vehicle (electronic communications services).

With respect to content, website hosts assume a broader liability
(unlike access providers) since, within the framework of the LCEN,
they may be held liable if they were actually aware of the illegal
character of content and did not, accordingly, act promptly to
withdraw this content or make access impossible.

10.5 How are ‘voice over IP’ services regulated?

In compliance with the principle of the technological neutrality of
legislation, VoIP services are not regulated as such by the CPCE:
they come wunder the broader definition of electronic
communications services. In this respect, VoIP providers must
register as operators (see question 2.1) and comply with the
associated obligations, such as the contribution to the financing of
the universal service, the quality of service or correspondence
confidentiality. According to certain sources, the ARCEP brought
proceedings in 2007 against Skype in order to oblige it to comply
with these obligations.

Within the framework of its analysis of the relevant markets, the
ARCEP reported that the telephone service provided over a
broadband Internet connection can be seen as a substitute for the
traditional telephone service and refused any ex ante regulation,
considering that the controls exercised over wholesale offerings
were sufficient (decision no. 05-0571 of 27 September 2005). It
excludes from this analysis, however, VoIP services provided using
software to be used on a computer, which is not comparable to
traditional telephony insofar as the providers of these services do
not have control over the broadband infrastructure over which the
signal is emitted.

10.6 Are there any rules to prevent, restrict or otherwise
govern internet or email communications, in particular,
marketing and advertising communications?

11.1 Is there a concept of universal service obligation; if so
how is this defined, regulated and funded?

The universal service is defined as a minimal set of services of a
specified quality, accessible to all end users, at an affordable price on
the basis of the specific national conditions, without distorting
competition (EC directive no. 2002/22 of 7 March 2002, known as the
“Universal Service” directive). In France this comprises: a telephone
service of quality at an affordable price; a directory enquiries service
and the universal directory; access to public telephone boxes; and
specific measures for the benefit of handicapped end users. The
telephone service in question must include the communication of data
transmission “at speeds sufficient to allow for Internet access”, i.e.
currently low speed (CPCE, art.L.35-1). France Télécom is the
universal service operator for this telephone service.

The operators selected to supply one or more components of the
universal service must, by virtue of the requirements made of them,
comply with various obligations in terms of service quality,
publication of their prices and user information, and separation of
their offers between that covered by the universal service and that
covered by their other commercial services.

The ARCEP determines the amount of contributions by the other
operators in the financing of the universal service obligations and
supervises this financing.

12.1 Are there any rules restricting direct or indirect foreign
ownership interests in electronic communications
companies whether in fixed, mobile, satellite or other
wireless operations?

The General Agreement on Tariffs and Trade (GATT), in its
appendix on telecommunications, obliges the parties to grant the
same treatment to their own service providers and to foreign service
providers. French legislation, which integrates the international
treaties such as the GATT, thus eliminates all limitations concerning
the direct or indirect participation of foreign capital in electronic
communications enterprises.

13.1 Are there any imminent and significant changes to the
legal and regulatory regime for electronic
communications?

The CPCE prohibits direct canvassing by e-mail addressed to any
physical person who has not given his agreement prior to receiving
such mail (“opt-in”).

Nevertheless, direct e-mail canvassing is authorised if the details of
the addressee have been gathered directly from the addressee, in
compliance with the provisions of the data protection act no. 78-17
of 6 January 1978, in respect of the sale or provision of a service.
In this case, direct canvassing should involve only products or
services similar to those already supplied by the same person, and
the addressee must be offered, expressly and in a manner devoid of
any ambiguity, the possibility of refusing, at no cost and simply, the
use of his details. In all cases, illegal direct canvassing activities
may be sanctioned by the courts.

The main change currently under way at the time of writing (July
2011) is the modification by legislative order (“ordonnance”) of the
CPCE, with a view to transposing the 2009 telecoms directives (see
questions 1.1 and 1.2). Also worthy of note is the adoption by the
Senate on its second reading of a draft bill relating to apportionment
of litigation and the simplification of certain judicial proceedings; this
draft bill would enable victims of illegal down/uploads to seek
damages before the court referred to and by way of “ordonnance”
following the “flexible response” process implemented by the Hadopi
(see question 10.3). Finally, it is worth underlining the involvement of
the state in the financing of high- and very high speed networks,
notably in the less densely populated areas, with the intervention of the
“National fund for the digital society”, which has an investment
budget of 4.25 billion euros.
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